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Hozardous Malerials Regulations
Board *

[ 49 CFR Fart 1701
[Docket Neo. ¥M-1; Notice 67-1]
RULES OF FROCEDURE
Notice of Proposed Rule Fhaking
On Qctoher 19, 1057 (32 F.R. 14368),

the Department published a notice of the

creation of the Xazardous Maeaicrials
Regulations Board, and stzled its com-
position and jurisdiction.

The function of the Board is to Iinnidle
2]l matiers relating to rezulations (in-
cluding srecial permits for waiver or
exemption, issued under Title 18, U.S.C.
831-835 and fitle iV and section $32(hj
of the Federal Avialion Act of 1958 (4%
U.S.C. 1421-1430, and 1472¢h)), for the
shipment and transportation of hazard-
ous materials,

Regulations of the Board. other than
special permits, for the shipment end
transportation of hazardous materials
will be published in the FEpDERAL REGISTFR
and in the Code of Federal Regulations.
Regulaticns now contained in Parts
171-190 of Title 43 CFR and in Part 163
of the Federal Aviation Regulations (14
CFR Part 103) are now designated ss
the “Hazardous MMaterials Regulations of
the Department of Transportation”.

At the present time, remulations under
Title 18, U.S.C. 831-83% are issucd under
procedures established by the Interstate
Commerce Commission which was vested
with this regulatory function beicre the
eficctive date of the Deprartment of
Transportation Act. Similarly, regula-
tions in Part 103 of the Federal Aviation
Regulations are currently issued under
Part 11 thereof (14 CFR. Part 11). Szction
12 of the Department of Transportation
Act provides that regulations (including
procedural regulations) issued in the
excreise of powers, functions, and duties
transferred by tne Act shall continue in
effect until modified, terminated, or su-
perseded in the exercise of authority
under that Act.

The purpose of this notice is to request
public comiment on procedures propesed
for use in preseribing 211 hazardous ma-
terials regulations uncer the cited au-
thority. The proposed rule would super-
sede the applicable procedural rules of
the Interstate Commearce Comrnission
and, so far as Part 11 of the Federal
Aviation Regulations rzlates to Hazard-
ous Materials Regulations, would super-
sede that part. The proposal would
establish one procedure for the issuance
of all of those regulations.

OFFICE OF THE SECREYARY OF TRANSPORTATION
WASHINGTON, D.C. 20390

Interested persons are invited ‘o par-

ticipate in tiie 1naking of the proposed
rules by subimitting such written daiw,

H
ents as they may desire.
Communicaticins should identiiy the reg-
ulatory dos or notice nurber and
be submitled in duplicate to the Secre-
tary, Hezzardousz Materials Rezulations
Bozard, Depsritment of Transporiation,
400 Sixth Street SW., Washinglon, D.C.
20560.

Conununicationz received before Jan-
uary 50, 1863, will be considerced by
the Board before tzking final zction on
the nolice. All comments will he aveil-
able fer examination by intercsted per-
sons at the Oice of the Seerelary, both
before and after the clozing date fer
coriments. The proposals contained in
this notice may “e changed in the light
of comments received,

The proposad rule provides for general
notice of proposed rule making, to be
published in the ¥Feperil IRTGISTER, €X-
cept in cases in which the Board finds
that notice is Impreactical, unnecessary,
or contrary to the public interest, and
except for interpretive rules, general
statements of pelicy, and riules relating
to organization, precedure, or practices.
It also provides Jor the consideration of
petitions for rule making, special per-
mits, reconsicderation of rules, and ex-
tensions of time to cemment on nctices
of propcsed nde making. It specifically
provides thiat a2 petition for reconsidera-
tion does mnof, automatically, stay the
effectiveness of a rule, but such a stay
may be ordered in the disecretion of the
Board.

Seciions 556 and 557 of title 5, United
States Code (formerly seciions 7 and 8
of the Administrative Procedure Act)
relating to the conduct of hearings on
the record, would not apply to rule
making under the proposed part. There-
fore, hearings are not a required part
of the rule-making procedure. However,
nearings may be held, in the discretion
of the Board, as a supplementary fact-
Anding procedure. Any hearing held
would be nonadversary, with no formal
»leadings, and any resuitant rule would
not necessarily ke based exclusively on
vhe record of the hearing.

This amendment is proposed under the
authority of Title 18, U.S.C. sections
331-835, section 9 of the Department of
Transportation Act (49 U.S.C. 1657), and
title VI and section 902¢h) of the Fed-
eral Aviation Act of 1858 (49 U.S.C.
1421-1430, and 1472(h) ),

views, or argy
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of the foreroing, it is
nd Title 49 of the Code

In eonsiderati
propased to ame

of Federal Regulations by adding the
foliowing new Part 1590.
Issued in Washingten, D.C., on No-

vember 13, 1967,
P. E, TRIMBLE,

Acting Commendant,
U.S. Coust Guard.

Sax SCHNEIDER,
Acting Adminisiretor,
Federal Avialion A inictration.
LOWELL K. BRIDWFLL,
Acministrater,
Federal Highwey Administration.
A. SCHEFFER LANG.
/.dr"n’
Federal Railroad A

PART 170—RULE-MAKING PROCE-
DURES OF THE HAZARDOUS MA-
TERIALS KEGULATIONS EOARD

Subport A—General

Sae.

1701 )

1703 i T ien nZ.

170.5 t -in¢ kag pro-

170.7

Subpart B—Petitions for Rule Making

170.11 Piling of petitions for rule making.
170.13 Fiing of petl

fer walvers or
170.15 Proceeding of

ing and spee!
Subpart C—Frecedures
General.
Contents of notices.
Petitions for exteunsion of time to
comment.

170.27 Consideration of comments recelved.
170.29 Addiiicnal rule-making proceedings.
170.31 Eearings.
170.33 Adoptizn of final rules.
170.35 Petition for re ring or reconsidera-
tion of rule.

AUTHCRITY: The provisions of this Part
170 issued under Titie 18, U.8.C, secs. 831~
£35; sec. 9, Department of Transpertaticn

Act (49 US.C. ; title VI, sec. 202(h),
Federal Aviation Act of 1958 (49 U.S.C. 1421~
1430,1472(h).
Subpart A—General
§170.1 Applicability.

(a) This part preseribes general rule-
making procedures that apply to the ls-
sue, amendment, and repeal of hazardous

materials regulations under title 18,
U.S.C. 831-835 and titie VI and section

802(h) of the Federal Aviation Act of
1958 (49 U.S.C. 1421-1430 and 1472¢h)).
The regulations in this part are desig-
nated as the “Hazardous Materials Reg-
wations” of the Department of Trans-
portation.

(b) The Hazardous Materials Regula-
tions Board, established by Departnient
of Transportation Order 1100.11, dated
July 27, 1967 (hereinafter referred to as
the “Board’) is composed of the Assist-
ant Secretary for Research and Tech-
nology as Chairman; and the Com-
mandant, U.S. Coast Guard, Federal

Adminisirator, Federal IHigh-
way Acministrator, and Federal Railroad
Administiztor, or tneir de z
members. The General Cour
Department is the legal adviser to the
Boeard and thz Direcior of the Ofiice of
Heazardous Materials is the Secretary o
the Board.

(¢} The sicnature of the Board mem-
ber issuing a notice or adepting a regu-
lation for a mode of t sportation de-
termines the applicability of that notice
cr rule o that mode of transpertation.
Where more than on2 mode is involved,
the requizite rumber of authorized signa-
tures is inciuded.

(d) Recorcs of the Board relating to
rule-making proceedings, inclucing the
regulatory  cdocket maintained  under
§1 01 are & ilable for irspzcilion as

Aviation

Initiation of rule making.

§176.3
The Booard initiates rule mazakir
the motion of any of its members.
Board aiso cor ers the recommenda-
tions of other azencies of the U.S. Gov-
ernment and of interzsied persons.
§ 170.5 Participation  in
proceedings.
Any person may participat
making proceedings by submitid
ten informaticn or views. The Eoa

rule-making

rd may
also allow any person to participate in
addizional rule-m 25, such

as informal meetings cr hwm...s held
with respect to any rule.
§170.7 Regulatory docket,

Records of the Bpard concerning rule-
making actions, including notices of pro-
posed rule making, cominents received in

response to those notices, petitions for
rule making {including special permits
for waiver or exemption), petitions for
rehearing or reconsideration, grants and
denials of special permits, uema‘s of peti-
tions for rule making, records of a2adi-
tional rule-making proceedings under
§ 170.29 and final rules are maintained
in current deccket form in the Depart-
ment.

Subpart B—Petitions for Rule Mcaking
§ 170.11 Filing of petitions for rule

making.

(a) Any person may petition the Board
to issue, einend, or repeal a rule. .

(h) Each petition filed under this sec-
tion must—

(1) Be submitted, in duplicate, to the
Secretary, Hazardous Materials Regula-
ticns Board, Deparument of Transporta-
tion, 460 Sixth Street SW., Washington,
D.C. 20590.

(2) Set forth the text or substance of
the rule or amendment provosed, or
specify the rule that “he vetitioner sceks
to have repeaied as the case may be.

{37 Explain the interest of the peti-
tioner in the action reguested.

t4) Contain information and argu-
ments to support the action sought.

§ 176.13  Filing of petitions fur special
perinits for waivers or exemptions.,

(a) Any person may petition the Board
for a special permit for a waiver or ex-
emption from any provision of Parts 171-
180 of this chapter or Part 103 of Title
14 (14 CFR Part 103). The Board may is-
sue the special permit whenever it de-
termines that—- ¢

(1> The pctitioner has propcsed an
alternative which would provide at least
an equivalent degree of safety. and

i2) Compliance with that provision of
thie regulations is—

(i) Not possible;

(ii) Not practicable;

(iii) Unreasonable; or

‘iv) Mot in the public interest.,

(b) Each petition must comply with
the {cilowing:

(13 Unless geod cause is shown, he
subrnitted at least 60 days before the
proposed efiective date.

(2) De submiited in duplicale {0 the
Secretary, Hazardous Materials Resula~
S Boa‘d Dqu'tment of Jran
tion, 400 Sixth Street SW., Washi
D.C. 20569,

(3) Specify the regulatorv provisicns
involved.

(4) State the justifiention for the per-
mit, including reasens why the regula-
tions are not appropriate, why the
puklic interest would be s=rved by the
proposal, and the beasis upon which the
proposal would provide ot least an equiv.
zient degree of safety to that provided by
the regulations concerned.

(53 Describe the proposal in detail,
with drawings, p‘ans calculations, pro-
cedures, test resuvlss prewou apmo\axs
or permits. ar ot her approp:i
mation. If specification con
medified specification eont s
proposed they must he descrived.

(6) State the chemical wamr f"‘"AX"‘O"‘
name, hazard clas ion,
tity, propemcs and ‘.ha’ﬂcte.
material covered by the proposal, mclud-
ing compoyuon and percentage of each
chemical if a solution or mixture.

(7) Describe any specific shipping or
accident experience with the container
type proposed.

(8) Name the proposed mode of trans-
portation, and describe any special trans«
port controls needed.

(9) State the name, address, and tele-
phone number of the applicant, and, if
tank motor vehicles are to be used, that
of the motor carrier.

(10) Contain a statement or recom-
mendation regarding any changes io the
regulations which would be desirabie to
obviate the need for similar special per-
mits.

§ 170.15 TProcessing of petitions for rule
making and special permits.

(a) General. Each petition received
under this subpart is referred to the
Eoard for such action as its members
consider necessary or desirable. Unless
otherwise directed by the Board, no pub-
lic hearing, argument, or cther procead-
ing is held directly on a petition before
Its disposition under this section.
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Subpari C—Frccedures
§176.21 General.

(a) Unlcs
cause, tnn
ﬂeceswry or
terest, a noti
is Yssued ': werested puw,
vited to participate in the rule
proceedings with respect te each su n-
stantive rule,

(b) Uniess the Board determines that
notice and
ings are de
eral statemen
Ing to organi
tice are pr
or other p

C

(¢) In i
Invite inte rersons to pasticipate
in the rule-n 1g proceedings descrined

in § 170.29.

§ 170.23 Contents of notices.

(a2) Each natice of proyzosed rule m
Ing is publizhed in the Feorrat REcisTeR,
unless all persons subject to it are na:ned
therein and are served with a copy.

(b) Each notice, whether published in
the PeoeraL REGISTER or served, in-
cludes—

(1> Astatement of the time, place, and
nature ¢f the proposed rule-making pro-
ceeding;

(2) A reference to the authority under
which it {s issued;

(3) A description of the subjects and
Issues involved or the substance or terms
of the proposed rule;

(4) A statement of the time for the
submission of written comments and the
number of copies required; and

(5) A statement of how and io what
extent interested persons may partici-
pate in the proceeding.
£ 170.25 Pctitions for extension of time

1o comment.

(a) Any person may petitiecn the
Board for an extension of time to submit
comments in response to a notice of pro-
posed rule making. The petition must be
submitted in cduplicate not later than 7
days before expiration of the time stated
in the notice. The filing of the petition
does not automatically extend the time
for petitioner’s comments.

-3 -

ontly if 11, 15 m thc prhiic interest and the
netitioner s rood cavse for the e).-
tension. If an extension is x,“mt d, it e
grented to ell persons by publica Lion in
the PEDERAL REGISTER,

8§ 173.27 Consideration of commients re-
ccived. |

All timely commentis are considered be-

fere firiel action is token on a rule-mak-

ing vwroposai, Late filzd comments may be

considerad so far as praciicable,
§ 170.29 Additionul rule-making pro-

ceedings.

aie any further
:)mt it ﬁnds

ww in corfox-
;o) hearings, or
other procecding.

§170.3 xIc:-rm;:s.
(a) Scctions 536 and 557 of title 5,

:u; te the con-
to be on the

United ‘-‘m.rs Code (1!
duct of hearings requir
record) do nct app!
u“dcr th art. inding pro-
ca h hearing non ugrcnly
ya ﬁYl. it 9 f\’ A . OF
adverze parties. Any rule issued in & case
in which a hearing is hald is not neces-
sarily based exclusively on the record of
the hearing.

(b) The PRBoard dssignates one or
more of its members or a representative
to conduct any hearing heid vader *h‘s
part. The General Counsel or a membe
of his slaff serves as Iegal officer at t‘)e
hearing
§1 40.9 Adoption of final rules,

If a Board adopts a rule, it is pub-
lished in the FeoeraiL REGISTER, unless
all persons subject to it are named and
are served with a copy.

§ 170.35  Petition for rchearing or re-
consideration of rele.

(a) Any Interested person may peti-
tion the Board for reconsideration of any
rule {ssued under this part. Such a peti-
tion must be transmitted, in duplicate,
to the Secretary, Hazardous Materials
Regulations Board, Department of
Transportation, 400 Sixth Street SW.,
Washington, D.C. 20599, at least 10 days
before the effective date of the rule. Peti-
tions filed after tha: time will be con-
sidered as petitions filed under § 170.11.
The petition must contain a brief state-
ment of the complaint and an explana-
tion as to why comp.iance with the rule
Is not possible, s not practicable, is un-
reasonable, or is not in the public
interest.

«b) If the petitioner requests the con-
sideration of additicnal facts, he must
state the reason they were not presented
{0 the Board within the allotted time.

(¢} The Board dots not consider
repetitious petitions.

(d) Unless the Bpard otherwise pro-
vides, the filing of a petition under this
section does not stay the effectiveness of
a rule.

[F.R. Doc. 67-14060; Filed, Nov. 20, 1067;
8:48 a.m.]



